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Procedure — Public Interest Disclosures

Shire Council

Date amended: October 2020

Date of next review: October 2023

Adopted by: Risk Management Committee

Date adopted: September 2020

Responsible officer: Director Corporate & Community Services
Relates to Policy: Fraud & Corruption Control Policy

1 PURPOSEAND SCOPE

The Pyrenees Shire Council supports Victoria’s integrity framework and encourage s people
to reportimproperconduct in the public sector. Council supports and takes action to
investigate and address that conduct.

We expectthe highest standards of integrity on the part of our Councillors and officers and
do nottolerate improper conduct by its officers nor the taking of reprisals against those who
come forward to disclose such conduct. We will facilitate reports aboutimproper conduct
and cooperate with lawful investigations. We will also take appropriate stepsto protect
people from reprisals.

This procedure explains the steps we take to:

e Facilitate disclosuresabout Council, its Councillors or officers underthe Public
Interest Disclosures Act 2012 (Vic) (the PID Act, and

e Handle disclosures and notify the Independent Broad-based Anti-corruption
commission (the IBAC).

It also sets out our procedures for protecting people from detrimental action takenin
reprisal for such disclosures.

2 THE PUBLIC INTEREST DISCLOSURES ACT 2012

The Public Interest Disclosures Act 2012 (the PID Act) ensuresthat people who report
improper conduct and corruption in the Victorian public sector (whistleblowers) candoso in
the knowledge that they will be protected.
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Protectionsinclude keeping the identity of the person reportingimproper conduct
confidentialand protecting them from reprisals including bullying, harassment or legal

action.
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3 REPORTING - MAKING A PUBLIC INTEREST DISCLOSURE

3.1 What Is A Public Interest Disclosure?
A Public Interest Disclosure is a report about:

e ‘improperconduct’ by a public officer or body (or person trying to influence a public
officeror body)

e ‘detrimentalaction’ taken, or threatenedto be taken, by a public officer or body
against a personin reprisal for a public interest disclosure

Examples of improper conduct could include the serious corrupt conduct of a public officer
or public body that constitutes an indictable offence (punishable by imprisonment for five
yearsor more). It can also include dishonest conduct, such as misusing a corporate credit
card, or conduct that is a substantial risk to public health or safety, such as ignoring safety
problems with publicinfrastructure.

A disclosure can relate to conduct or action that has already taken place, may be occurring
now, or may happenin the future.

Detrimental action is action taken against a person for making a public interest disclosure or
cooperating with an investigationinto one. Itincludesintimidation, harassment, and
adverse treatmentin relationsto a person’s employment. Detrimental actionis, or
threatenedto be, taken againsta person because that person oranother person has made,
orintends to make a disclosure or has cooperated, orintends to cooperate, with the
investigation of one.

3.2 Who can make a public interest disclosure?
Anyone can make a disclosure aboutimproper conduct or detrimentalaction — both
members of the public and employees of a public body. However, tofall withinthe scheme,
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disclosures must be made to an organisation thatis authorised to re ceive disclosures. A list
of organisations authorised to receive disclosures is provided as Appendix A.

Disclosures can be made by individuals or a group of people. A company or business cannot
make a disclosure — but its officers or employeescan.

3.3 Who a public interest disclosure can be about
Disclosures can be made about:

e Public bodies

e Public officers

e Conductof a personwhois not a public officeror is not employed by a public body,
where their conductis adversely affectingthe honest performance of a public body
or public officeror is intended to adversely affect their performance.

3.4 What Public Interest Disclosures can Council receive?
Council can receive public interest disclosures regarding its Council officers or employees.
Council cannot receive disclosures aboutits Councillors or other public bodies.

3.5 How to make a public interest disclosure
A publicinterest disclosure can be made in a variety of ways:

Private verbal disclosure | Disclosures can be made in person, by phone or by leavinga
voice mail message to:

e Public Interests Disclosure Coordinator (Director
Corporate & Community Services) 03 5349 1105

e PublicInterests Disclosure Officer (Manager Governance
Risk & Compliance) 03 5349 1110

Verbaldisclosures must be made in private. This meansthe
person making the disclosure must reasonably believe that
only the following people (otherthan themselves) are
presentorable to listen to the conversation:

e Alawyerrepresentingthe person makingthe disclosure
(if any)

e Oneor more people to whom a disclosure can be made
underthe PID Act or PID Regulations

This does not preclude a group of individuals from making a
joint disclosure.

If the disclosure is made verbally, the personreceiving the
disclosure should make notes at the time. This person can
also record the conversation but should give warning that the
conversation will be recorded. The conversation should not
be recorded if the discloser objects.
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Written disclosure A written disclosure can be provided tothe relevant
organisation by:

e Deliveringit in person to the Council offices, 5 Lawrence
Street, Beaufort
e Mailing it to:
Director Corporate & Community Services (Public
Interest Disclosures Coordinator)
Pyrenees Shire Council
5 Lawrence Street
BEAUFORTVIC 3373
e Emailing it to pyrenees@pyrenees.vic.gov.au or
kathy.bramwell@pyrenees.vic.gov.au

e Completingthe online form available on the IBACand the
Victorian Ombudsman websites

A disclosure cannot be made by fax.

Anonymous disclosure A persondoesn’t needtoidentify themselves to make a
disclosure.

An anonymous disclosure can be made by using unverifiable
email addresses, through anonymous phonecalls, orin a
face-to-face conversation or meeting where the person
refuses to identify themselves (provided the meeting or
conversation takes place in private in accordance with the
PID Regulations.

If the disclosure comes froman email address where the
identify of the person making the disclosure cannot be
determined, the disclosure should be treated as an
anonymous disclosure.

Some key points for making a public interest disclosure are:

e A personoragroup of people can make a public interest disclosure. A companyor
business cannot make a public interest disclosure.

e Ifyou ask someone else to make a disclosure on your behalf, that person, and not
you, will be entitled to the protectionsin Part 6 of the PID Act for making the
disclosure.

e Youdonotneedtorefertothe PIDAct foritto be treatedasa publicinterest
disclosure.

e Youdo notneedto be able to identify the person to which the public interest
disclosure relates.
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e You can say youdo not wantthe disclosure to be treated as a public interest
disclosure, but you must do this in writing within 28 days of the disclosure.
¢ |fyou make an anonymous disclosure and provide us with no means of contacting
you, thenwe may find it difficult to determine whether your complaint fits the
definition of a disclosure and we will not be required to communicate with you
aboutyour disclosure.

Public Interests Disclosures may also be made directly to the Victorian Ombudsman orthe
IBAC. Disclosures relating to Councillors must be made directly to the Ombudsman orthe
IBAC.

Victorian Ombudsman Office of the Ombudsman, Level 2, 570 Bourke Street,
Melbourne Vic 3000

(03) 9613 6222 or 1800 806 314
Email: complaints@ombudsman,vic.gov.au
Online: complaint form

IBAC Mail: GPO Box 24234, Melbourne VIC3001
1300 735 135
Email: info@ibac.vic.gov.au

Online: complaint process

When making a disclosure it is helpfulto provide:

e A description of the alleged improper conduct or detrimentalaction

e Who wasinvolved, and where and when the conduct occurred, is occurring, or may
occur

e Yourgroundsfor believingthe conduct occurred, is occurring, or may occur
e Anysupportingdocumentation

3.6 Assistance in making a disclosure

Guidance on how to raise concerns or make a public interest disclosure can be soughtfrom
the Public Interest Disclosure Coordinator or Officer.

4 PROCEDURE-HANDLING PUBLICINTEREST DISCLOSURES

4.1 Receiving a public interest disclosure

When a complaint, report or allegation of improper conduct or detrimental action is
received by the Pyrenees Shire Council, it must immediately be provided to the Public
Interests Disclosures Coordinator (Director Corporate & Community Services):
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Receipt by telephone If a person advises by telephone that they would like to make
a public interest disclosure, immediately transferthe call to
the Public Interests Disclosures Coordinator or Officer.

If a person asks to speak to the Public Interests Disclosures
Coordinator or Officer, please transfer as above.

No further questions should be asked, including seeking
identification.

If the officers are unavailable, do not put a message on the
customer action request system —ratherjustask the
individual to leave a message onthe coordinator’s telephone
message system.

Receipt via email Emails received that refer to making a public interest
disclosure must be referred electronically to the Public
Interest Disclosures Coordinator.

If received by Records staff, a confidential file should be
opened inthe electronic document management system
(EDMS) with executive access security only.

If received directly by the Coordinator or Officer,
arrangements will be made to open a confidential file.

Receiptvia mail Letters received that referto makinga publicinterest
disclosure, or that are addressed to the Public Interest
Disclosures Coordinator, must immediately be personally
provided to the Public Interest Disclosures Coordinator
without opening.

Once received and referred to the Public Interest Disclosures Coordinator, no comment or
disclosure must be made to any other person regarding the receipt of a potential disclosure,
unlessin accordance with this procedure orlaw.

4.1.1 Can adiscloserask that a complaint not be dealt with as a publicinterest
disclosure?

Yes. Adiscloser can advise that they do not want the disclosure treated as a publicinterest

disclosure by stating so in writing at the time of making the disclosure or within 28 days of

making the disclosure.

In this case, Council will deal with the complaint, report or allegation in accordance with the
Pyrenees Shire Council’s normal complaints processes.

4.2 Assessing a public interest disclosure
When a complaint, report or allegation of improper conduct or detrimental action is
received by the Public Interest Disclosures Coordinator, the following steps should be
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followed todetermine whetherthe disclosure is a public interest disclosure, is correctly

directed, and whetherit relates to improper conduct or detrimental action.

Is Council authorised to Pyrenees Shire Councilis only authorised to receive public
receive the disclosure? interest disclosures about the Pyrenees Shire Counciland/or
its employees/ officers.

A disclosure can be accepted if the discloser doesn’t know
whothe individual concernedis.

Council is not authorised to receive disclosures about its
Councillors. These mustbe referred directly to IBAC.

If a disclosure is not about Council or its officers, but the
discloser honestly believes that you are the right organisation
to disclose to, then continue to assess the disclosure to
decide if it is a potential publicinterestdisclosure.

If the disclosure is not about Council or its officers, and the
discloser knows you are not the right organisation to disclose
to, consult Appendix A and advise the discloser what
organisations can receive the disclosure.

Is the disclosure made by | A businesscannot make a disclosure but is officers or

a person or group of employees can.

people? If made by a business, advise how a disclosure can be made.
Assess the disclosure in Ifthe disclosure is about improperconduct or detrimental
accordance with section action, follow the instructionsin section 4.3(a).

4.2.1.

If the disclosure is not about improper conductor
detrimentalaction the disclosure is not a public interest
disclosure. Advise the disclose, in writing within 28 days, in
accordance with section 4.3(b).

4.2.1 Assessmentconsiderations—standards that needto be applied

Doesthe information To identify whetherserious professional misconduct has
provided show, ortendto | occurred, the following should be considered:

show, thereis improper | ¢ hasthe personbehaved ina way thatis inconsistent with

conduct? the expectations, skills and responsibilities of their office?
e Did the behaviour meet the definitions of improper
conduct?
e was the behaviourconducted in their capacity as a public
officer?

e Was the misconduct serious?
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Persistent, repeated or premeditated behaviour.

e Risks posedto othersor the consequences of the
behaviour.

e Thelevel of public trustand responsibility attached to the
public office.

e The amount of money or potential benefit/loss involved
in the wrongdoing.

e How the conduct would be perceived by the person’s
peers.

e Whetherthe conduct would resultin significant
disciplinary or potentially criminal penalties.

e Thesize of the discrepancy between whatthe person
should have done and what they did.

e Whetherit should have been apparentto the personthat
they were wrong.

Itis an offence fora personto take, threatento take or allow
another persontotake detrimentalaction against another
person in reprisal for makinga public interest disclosure.

The person need not have taken the detrimental action but
can just have threatenedto do so or incited someone else to
do so.

The Act does not preventa manager taking lawful
management action against a person who has made a
disclosure, provided that the making of the disclosure is not
the reasonsfor the managementaction being taken.

When assessing a disclosure for detrimental action, the
following will be considered as part of the assessment:

e Both the nature of the detrimental action and whetherit
is being taken in reprisal for a public interest disclosure.
e Did the persontake or threaten the action (orincite or
permitanother person to take or threaten the action)
because (orin the belief that):
o Theother person (oranyone else) has made, or
intends to make, a disclosure,
o Theother person (oranyone else) has
cooperated, orintends to cooperate, withan
investigation of the disclosure.
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How reliable is the In assessing if there is improper conduct or detrimental
information? action, assess the reliability of the information:

e Whatis the discloser’s connectionto the alleged
conduct? Aretheya victim, a witness ora participant?

e How did they come to know aboutthe conduct? Were
theydirectly involved, did they observe it happeningto
another person, ordid someone tellthem about it?

e How detailedin the information provided? Isthere
enoughinformation to enable you to consider where
there is improper conduct or detrimental action?

e How reliable is the information? Isit supported by other
information or evidence?

Does the disclosure Assess whetherthe discloser has reasonable grounds to
believe onreasonable suspectimproperconduct or detrimental action has occurred
grounds that improper oris going to occur:

con.duct or detrimental e Reasonable belief requires more than a suspicion. The
action has occurred? belief must have supporting facts and circumstances.

The test is whetherareasonable person, possessed of
the same information, could believe thatthe improper
conduct or detrimental action has occurred.

e How reliable is the information provided by the discloser
—evenifsecondor third hand?

e Considerthe credibility of the discloser or the people
who provided the discloser with information.

4.3 Notifying the outcome of an assessment

Once the Public Interest Disclosures Coordinator has made an assessmentasto whetherthe
complaint, reportor allegation is a public interest disclosure or not, the following
notifications will be made:

a) Assessmentthatitis a publicinterestdisclosure
If the assessment outcome is that the complaint, reportor allegation is a public
interest disclosure, the Public Interest Disclosures Coordinator will:

¢ Notifythe appropriate agency (IBAC) in writing, within 28 calendar days
afterthe disclosure was made, that the:
o Disclosure may be a publicinterest disclosure, and
o Thedisclosure is being sentforassessment.
Provide IBACwith any information obtained duringinquiries regarding the
disclosure.

¢ Notifythe discloserin writing, within 28 days afterthe disclosure was made,
that the disclosure has beensentto IBACfor assessment.
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b) Assessmentthat it is not a publicinterestdisclosure
If the assessment outcome is that complaint, report or allegation is nota public
interestdisclosure, the Public Interest Disclosures Coordinator will advise the
discloser in writing, within 28 days after the disclosure was made, that:

e Theassessmentdoesnotconsiderthe disclosure shows or tends to show
improper conduct or detrimental action,
o Thedisclosure has notbeensentto IBACfor assessment,
e Thediscloser’'sidentity does not have to be kept confidential, but
protections under Part 6 of the Act apply, for example:
o Theycannot be fired, disciplined or bullied for making the
disclosure, and
o Theyare protected from legal actions such as defamation and civil
liability.

Council officers will consider whetherthe disclosure could be dealt with according to
the Pyrenees Shire Council’s normal complaint handling processes.

4.4 If urgent action is required while a disclosure is being assessed

In some circumstances the disclosure may be about conduct that poses an immediate threat
to the health and safety of individuals, the preservation of property, or may consist of
serious criminal conduct.

In these cases, the Pyrenees Shire Council will take immediate action while considering
whetheritis a disclosure that must be notified to IBAC. Council may also take immediate
action while awaiting IBAC’s decision on a notified matter.

It may be necessary toreport criminal conduct to Victoria Policy forinvestigation or take
management action against an employee to prevent future conduct.

While the Act limits the release of information about disclosures, it allows Council officersto
disclose the content of the disclosure to the extent necessary to take lawfulaction in
relation to conductthat is the subject of a disclosure, including disciplinary processes or
action. However, this does not allow the identity of the discloser to be revealed.

Thereis an exception thatallows both disclosure contentand the discloser’s identity to be
shared with Victoria Policy where an investigating entity has previously disclosed
information to the Chief Commissioner of Police relating to actual or potential criminal
conduct and the information is relevantin an investigation by Victoria Policy of criminal
conduct.

4.5 Mandatory notification to IBAC
By law, Council must notify IBAC of:
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e Potential public interest disclosures

e Suspected corruptconduct

e Suspectedoractual detrimentalaction takenin response to making a public interest
disclosure

5 IBACASSESSMENT PROCESS

Once a notification is made to IBAC, they must assess whetherthe assessable disclosure isa
public interest complaint. If IBACis of the view that the assessable disclosure is a public
interest complaint, then the discloseris protected.

In makingits assessment, IBAC may seek additionalinformation from the notifying entity or
fromthe discloserif IBAC considers there is insufficientinformation to decide.

If IBAC determinesthata disclosure is a public interest complaint, it will investigate or refer
a disclosure, or it may take no furtheraction.

More information on the IBAC assessment process is provided in Appendix B.

6 CONFIDENTIALITY

Council will take all reasonable steps to protect the identify of the discloser. Maintaining
confidentiality is crucial in ensuring reprisals are not made against a discloser.

The Act requires any person who receives information due to the handling or investigation
of a public interest disclosure not to disclose the information exceptin limited circumstances
or as authorised by law.

There are two main restrictions on disclosing information. Breaching eitherof these
restrictions is an offence.

a) Contentof a publicinterestdisclosure mustbe confidential
The Act prohibits the disclosure of the content, or information about the content, of
any disclosure that has been assessed as a public interest disclosure.
The restriction applies to a person or body that receives a disclosure or is provided
information about the disclosure by an investigating entity assessing or investigating
it.
The restriction does not apply to the discloser.

b) Identity of a person making a public interest disclosure mustbe confidential
The Act prohibits the disclosure of information that would be likely to lead to the
identification of a person who has made a public interest disclosure.
This restriction applies to any person or body, otherthan the disclosure.

There are exceptions where the confidentiality requirements do not apply:
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e When Council or IBACis exercisingits functions underthe Act.

e Whenit is disclosed by an investigating entity for the purpose of the exercise of
functions underthe Act that authorisesthemto investigate a public interest
complaint.

e [BACdeterminesthe disclosure is nota publicinterest complaint.

e Whenadisclosure is to Victoria Police where an investigating entity has previously
disclosed information to the Chief commissioner of Police relating to actual or
potential criminal conductand the information is relevantto an investigation by
Victoria Policy of the criminal conduct.

e ltis forthe purpose of a proceedingor for a disciplinary process undera relevant
Act.

e Thedisclosure is necessary forthe discloser to obtain legal advice or representation,
interpretive services, the advice of a parent or guardian (fordisclosers under 18
years of age), the advice of an independent person (for disclosers who are illiterate
or have mental or physical impairment).

e Thedisclosure is for the purpose of assisting the disclosure to seek advice or support
from a registered health practitioner or trade union or employee assistance
program.

e Thedisclosure is to WorkCoverfora workers compensation claim or to the Fair
Work Commission for an application.

Confidentiality also doesn’t apply if:

e Thedisclosure is in accordance with a direction or authorisation from the
investigating entity that is investigating the public interest complaint,

e Thedisclosure is necessary for taking lawful action in relation to the conduct that is
the subject of the disclosure,

e Thedisclosure is in accordance with a direction or authorisation fromthe
investigating entity that is investigating the public interest complaint,

e Thedisclosure is necessary fortaking lawful action in relation to the conduct that is
the subject of the disclosure,

e [fthe discloser gives written consent.

6.1 Protections for persons making disclosures
The following types of disclosures are protected:

e Anydisclosure assessed by Council as a public interest disclosure.
e Anynotification that IBACreceives and determinesto be a public interest complaint.

The discloser will be protected against:

e Cannotbe fired, disciplined or bullied for making a disclosure.
e Isnotsubjectto any civil or criminal liability for making a disclosure.
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e Is notcommitting an offence against any other Act that imposes obligations of
confidentiality or any otherrestriction on the disclosure of information.

e Isnotbreaching any otherobligation made by oath, rule or law or practice requiring
him or her to maintain confidentiality or otherwise restrict confidentiality.

e Cannotbe heldliable for defamation in relating to information included in a public
interestdisclosure.

An employee who has made a public interest disclosure and believes onreasonable grounds
that detrimental action will be, is being, or has been taken againstthem, may requesta
transfer of employment.

Severalthe protectionsin the Act do not apply if a discloser:

e Knowingly provides false or misleadinginformation
e Claims that a matteris the subject of a publicinterestdisclosure knowingthe claim
to be false.

The Act also statesthata personis still liable for their own conduct even if they disclose that
conduct.

A person who makes a disclosure is not protected against legitimate managementaction
beingtakenin relation tothem.

6.2 Protections for public officers

When a public officeracts in good faith andin accordance with the PID scheme, they do not
commit an offence underthe Constitution Act 1975 or any otherAct thatimposesa duty to
maintain confidentiality, and do not breach confidentiality obligations or information
disclosure restrictions.

6.3 Information management / recordkeeping

Council staff will ensure all files, whether paperorelectronic, are keptin a secure room and
can only be accessed by the Chief Executive Officer, Public Interest Disclosure Coordinator or
Welfare Manager (in relation to welfare matters).

All printed material will be keptin files clearly marked as a Public Interest Disclosures Act
matterand warn of the civil and criminal penalties thatapply to any unauthorised disclosure
of information concerninga public interest disclosure.

All electronicfiles will be produced and stored on a secure — Executive Access Only security
level— electronicrecords management system with password protection. Allmaterials
relevantto an investigation will also be stored securely with the files.
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No documentsrelevant to a disclosure matter will be emailed to any computerwhere
generalstaff have access and will ensure all phone calls and meetings are conductedin

private.

6.4 Collating and publishing statistics

Council is required to publish statistics about the operation of the Actin its annual report.
That information relates mainly to how these procedures may be accessed, and the number
of disclosures notified to the IBACfor assessment under the Act during the financial year.

The Public Interest Disclosures Coordinator will establish a secure registerto record such
information and generally keep account of the status of disclosures made underthe Act.

6.5 Freedom of Information
Documents may not be subjecttothe Freedom of Information Act 1982 if they disclose
information that:

e Relatesto a public interestdisclosure,
o s likely to identify a person who has made a public interest disclosure.

Council’s FOI Officer will consider contacting IBAC prior to providingany document
originating from IBAC or relating to a publicinterest disclosure, if requested under the FOI
Act.

7 PROTECTION AND WELFARE OF THE DISCLOSER

The Public Interest Disclosures Coordinator has primary responsibility for ensuring the
discloser is protected from direct and indirect detrimental action and that the culture of the
workplace is supportive of public interest disclosures being made.

A Welfare Manager will be appointedtoall disclosures who have made a public interest
disclosure.

8 ROLES AND RESPONSIBILITIES

Employees Employees are encouragedto report known or suspected
incidences of improper conduct or detrimental action in
accordance with these procedures.

All employees of the Pyrenees Shire Council have an important
role to play in supportingthose who have made a legitimate
disclosure. They must refrain from any activity that is, or could be
perceived to be, victimisation or harassmentof a personwho
makes a disclosure. Furthermore, they should protectand
maintain the confidentiality of a personthey know or suspectto
have made a disclosure.
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PublicInterest Is the key contact point within the Pyrenees Shire Counciland will:
Disclo.sure e Establish a confidential filing system.
Coordinator e Receivealldisclosures.

e Receive phone calls, emails and letters from members of the
public or Council staff seeking to make a disclosure.

e Be acontact point forgeneraladvice about the operation of
the Act for any person wishing to make a disclosure about
improper conduct or detrimental action.

e Make arrangementsfora disclosure to be made privately and
discreetly and, if necessary, away fromthe workplace.

e Receive anydisclosure made orally or in writing frominternal
and external persons.

e Commit to writing any disclosures made orally.

e Impartially assessthe allegation and determine whetheritis a
disclosure made in accordance with the Act (i.e. a public
interestdisclosure).

e Take all necessary stepstoensure the identity of the person
making the disclosure and the identity of the person whois
the subject of the disclosure are kept confidential.

e Impartially assess each disclosure to determine whetheritis a
public interestdisclosure.

e Referall publicinterest disclosuresto IBAC.

e Appointa Welfare Managerto supportthe person making the
disclosure and to protect him or herfrom any reprisals.

e Collate and provide statistics on disclosures made.

Receipt of Council staff receiving phone calls must not enquire into the
disclosures by staff  circumstances of the disclosure and must referthe caller to the
Public Interest Disclosures Coordinator.

If the disclosure is received in the mail orin some other written
form, the letter, email or document must be immediately and
personally delivered to the Public Interest Disclosures Coordinator
without recording any details of the disclosure in any document
managementsystem.

The contents of disclosure telephone calls or mail are confidential
and a persondivulging any matter relating to a disclosure will be
subjectto prosecution for offences and any penalties underthe
Act.

Welfare Manager The welfare manageris responsible forlooking afterthe general
welfare of the discloser. The welfare manager will:

e Examine the immediate welfare and protection needs of the
discloser and seek to fostera supportive work environment.

Form — Procedure Template Thisdocumentis uncontrolled when Responsible Officer: Director CCS
printed
Version 3.0 FINAL Issue Date: Oct Next Review: Oct Page 16 of 26
2020 2024

5 Lawrence Street, Beaufort VIC 3373 T 1300797 363 E pyrenees@pyrenees.vic.gov.au pyrenees.vic.govau €@ ©




@)
~== Pyrenees

& Shire Council

e Advise the discloser of the legislative and administrative
protections available to him or her.

e Listen and respondto any concerns of harassment,
intimidation or victimisation in reprisal for making a
disclosure.

e Ensurethe expectations of the discloserare realistic.

9 OFFENCES

Taking disciplinary or otheraction against a person who has made a disclosure createsthe
perceptionthatit is being taken in reprisal for the disclosure.

Where disciplinary or otheraction is being contemplated, the Chief Executive Officeror
otherresponsible officer must be able to clearly demonstrate that:

e Thefact that a person has made a public interest disclosure is not any part of the
reason for acting against the employee.

e There are good and sufficient grounds that would fully justify action against any
otherpersonin the same circumstances.

e There are good and sufficient grounds that justify exercising any discretion to
institute disciplinary or other action.

Council may take legal advice before taking any action against the person makinga public
interestdisclosure.

Care will be taken to thoroughly documentthe process. Thisincludes recording the reasons
why the disciplinary or otheraction is beingtaken, and the reasons why the action is notin
retribution for making the disclosure.

The person making a public interest disclosure should be clearly advised of the proposed
action to be taken and of any mitigating factors that have been considered.

See Appendix C of this procedure for the civil and criminal penalties underthe Act.

10 DEFINITIONS

PubliclInterest A complaint given public interest disclosure status by IAB using
Disclosures criteria setout in the PID Act

A complaint or report about improper conduct or corruption in the
Victorian public sector (whistleblowers)

PublicInterest A disclosure that has been determined by IBACto be a public
Complaint interest complaint.
Corrupt conduct
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Improper Conduct ~ Conductof a public officer or public body engaged in their capacity
includes as a public officer or a public body that constitutes:

e Acriminal offence

e Serious professional misconduct

e Anintentionalor reckless breach of public trust

e Anintentional or reckless misuse of information or material
acquired during the performance of the functions of the public
officeror public body

e A substantial mismanagement of public resources
e Asubstantialrisk to health or safety of one or more persons
e A substantialrisk to the environment

Conduct of any person that:

e Adversely affects the honest performance of a public officeror
public body of their public functions
e Isintendedtoadversely affectthe effective performance or
exercise by a public officeror public body of the functions or
powers of the public officer or public body and resultsin the
person, oran associate of the person, obtaining:
o Alicence, permit, approval, authority or other
entitlementunderany Act or subordinate instrument
o Anappointmentto a statutory office or as a member
of the board of any public body underany Act or
subordinate instrument
o Afinancial benefitor real or personal property
o Anyotherdirect or indirect monetary or proprietary
gain
That the person or associate would not have otherwise
attained.

Conduct of any person that could constitute a conspiracy or
attemptto engage in any of the conduct referred to above.

Serious Professional Serious professional misconductis where thereis a serious failure

Misconduct to exhibit the skills and experience requiresto performthe
responsibilities of the office, as well as a serious breach of
professional conduct expectedinthe workplace.

Detrimental Action It is an offence fora personto take, threatento take or allow
another persontotake detrimentalaction against another person
in reprisal for making a public interest disclosure.

Detrimentalaction includes:

e Action causing injury, loss or damage
e Intimidation or harassment
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e Discrimination, disadvantage or adverse treatmentin relation
to a person’semployment, career, profession, trade or
business, including the taking of legal or disciplinary action

A persondoesn’t needto have actually taken the detrimental
action, but can have threatenedto doso, or incited or permitted
someone else todo so.

The PID Act does not prevent a managertaking management
action against a person who has made a disclosure provided that
the making of the disclosure is not the reason for the management
action being taken.

Specified Conduct Conduct of any person or officer that:

e Adversely affectsthe honest performance by a public officeror
public body of his / her / its functions as a public officeror
body

e Constitutesorinvolvesthe dishonest performance of their
functions as a public officeror body

e Constitutes orinvolves knowingly or recklessly breaching
public trust

¢ Involvesthe misuse of information or material acquired during
the performance of their functions as a public officer or body,
whetherornot forthe benefit of that officer, body or any
otherperson

e Could constitute a conspiracy or an attemptto engage in any
conduct thatinvolves substantial

o Mismanagement of publicresources
o Risk to public health or safety
o Risk to the environment

Publicbodies Include:

e A council established underthe Local Government Act

e Public sector bodies (including public entities and special
bodies

e Incorporatedorunincorporated bodies established underan
Act for a public purpose, including universities

e Electoral Boundaries Commission

e Abodyperforminga public function on behalf of the State or a
public body or public officer (e.g. a regulatory function or a
function that publicly funded)

Public officers Include:

Local government Councillors and council employees
Public servants, including IBAC officers
University employees and teachers
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e Victoria Police personnel

e Members of Parliament, including Ministers, ministerial
officers, parliamentary advisors and officers, electorate
officers, judicial officers including coroners and associated
judges.

e Statutory office holders, including the Auditor-Generaland the
Victorian Ombudsman.

e The Governor, Lieutenant-Governor or Administrator of the
State

11 REFERENCE & RELATED DOCUMENTS
e Public Interest Disclosure Act 2012
e Independent Broad-based Anti-corruption Act

11.1 Consultation and impact

Pyrenees Shire Councilis committed to consultation and cooperation between management
and its employees. Development of this procedure was conducted in consultation with
relevant staff prior to approval. Itis considered that this procedure does notimpact
negatively onthe rights identified in the Charter of Human Rights and Responsibilities
(2007).

12 VERSION HISTORY

Version Number | Issue date Description of change

1.0 Initial release

2.0 Nov 2019 Review

3.0 Oct 2020 Update in accordance with legislative update
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the Chief Commissioner of Police

the Director of Public Prosecutions

the Chief Crown Prosecutor

the Solicitor-General

the Governor

the Lieutenant- Governor or Administrator

the Director, Policy Integrity

the Electoral Commissioner

a Commissioner or member of a Board of Inguiry appointed under
the Inguines Act 2014

a judicial employee

a Ministerial officer

a Parliamentary adviser

an electorate office

a Parliamentary officer

a Minister of the Crown who is not a member of Pariament.

a Councillor
the Infermation Commissioner
the Health Complaints Commissioner.

the Chief Examiner or an Examiner appointed under the Major
Crimes (Investigative Powers) Act 2004

a Victorian Ombudsman officer

a Victorian Auditor-General's officer

a Judicial Commission officer (other than a judicial member of the
Board of the Judicial Commission).

a member of police personnel (other than the
Chief Commissioner).

a member of Parliament (Legislative Council).

a member of Parliament (Legislative Assembly).

a Public Interest Monitor
an |BAC officer.

a Judicial officer or a member of VCAT who is not a judicial officer.

a Victorian Inspectorate Officer.

Pyrenees

Shire Council

13 APPENDIX A— ORGANISATIONS AUTHORISED TO RECEIVE PUBLIC
INTEREST DISCLOSURES

IBAC

IBAC or the
Victorian
Ombudsman

IBAC or the
Victorian
Inspectorate

IBAC or a Prescribed
Member of Police
Personnel

President of the
Legislative Council

Speaker of the
Legislative Assembly

The Victorian
Inspectorate

IBAC or the Judicial
Commission

Integrity and Cversight
Committee, the Speaker
of the Legislative
Assembly of the President
of the Legislative Council
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If the subject of the disclosure is not listed in the previous diagram, the disclosure can be
made to the following organisations that are authorised to receive public interest

renees

Shire Council

disclosures:
Organisation Officerwho can receive disclosures
Council e Chief Executive Officer

All councils can receive disclosures that
relate to the conduct of themselves, or
disclosures made by their own members,
officers or employees.

Disclosures about councils can also be
made to IBAC or to the Victorian

Ombudsman orthe Victorian Inspectorate.

e A personidentifiedinthe council’s
procedures asa personwhocan
receive a disclosure about that council
— e.g. Public Interest Disclosure
Coordinator

e Manageror supervisor of the discloser

e Manageror supervisor of the person
whois the subject of the disclosure

IBAC

e The Commissioner

o A Deputy Commissioner

e The Chief Executive Officer
e AnIBACemployee

e AnIBACConsultant

Victorian Ombudsman

e A Victorian Ombudsman Officer

Victorian Inspectorate

e The Victorian Inspector
e AVictorian Inspectorate employee

Public Service body

Public service bodies can only receive
disclosures that relate to the conduct of
themselves, or disclosures made by their
own members, officers oremployees.

Disclosures about public sector bodies can
also be made to IBAC, or to the Victorian

Ombudsman orthe Victorian Inspectorate.

e Head of the relevant public service
body

e Apersonidentifiedinthe body’s
procedures asa personwhocan
receive a disclosure about that body.

e Manageror supervisor of the disclosure

e Manageror supervisorof the person
whois the subject of the disclosure
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14 APPENDIX B —IBACPROCESSES

Following IBAC’s assessment and determination, they will provide information as follows:
a) If IBAC determinesitis a public interest complaint:

e |IBACwill advise the discloser of the determination and the action it will
take. This includes advising the discloser whether IBAChas decided to
investigate, refer the complaint, or take no furtheraction.

o IfIBAC decidestotake nofurtheraction it must give reasons forits decision.

o [fIBAC decidestoinvestigate or referthe complaint, it must provide a
written statement advising the discloser thatit is an offence to disclose
IBAC’s action.

e IBACmust notify the discloser in writing and within a reasonable time.
However, IBAC may decide not to notify the discloser or the notifying entity
if it considers that this notification would have one of the adverse
consequences setoutinthe IBAC Act. These consequencesinclude putting
a person’s safety atrisk or prejudicing an investigation.

b) If IBAC determinesitis not a public interest complaint:

e IBACmust advise the discloser in writing within a reasonable time that:

o IBAChas determinedtheirdisclosure is not a public interest
complaint,

o Thedisclosure will notbe investigated as a public interest
complaint, and

o Theiridentity does not have to be kept confidential.

e |BACwill advise the notifying entity of its decision.

e |IBACmay considertreating the disclosure as a complaint underthe IBACAct
which engages its powers to refer the matter to a more appropriate agency
to investigate, including the agency the complaint is about.

IBAC will consult with the discloser before doingso.

If IBAC dismisses a public interest complaint, it must do so for the reasons setout in the Act,
for example if the complaint lacks substance or creditability, is vexatious or trivial, or is
abouta matterthat neither IBAC or a body specified in the IBAC Act may investigate.

14.1 IBAC Investigations

IBAC may choose to investigate the alleged conduct if it is corrupt conduct that is serious or
systemic. IBAC may refera publicinterest complaint to anotherinvestigatingentity — e.g.
the Victorian Ombudsman, Local Government Inspectorate or back to Council.

During an investigation, IBACor anotherinvestigating body may needto contact Council if it
is the subject of the complaint. If so, Council and its officers can disclose information about
the public interest complaint without breaching confidentiality requirements of the Act.
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IBACor the investigating body may disclose the identity of the disclosure and the content of
the complaint if necessary. If so, Council and its officers to whom the information has been
disclosed are bound by the confidentiality requirements of the Act.

Also, if Council or its officers are advised of the discloser’s identity, they will be required to
look afterthe welfare of the discloser and provide protection against possible detrimental
action.

At the end of an investigation, IBAC must provide the discloser with information on the
results. This will include any action taken by IBACand any recommendation by IBAC that
action or furtheraction be taken.

IBAC may provide written information to Council’s Chief Executive Officeraboutthe
commencement, conduct or result of an investigation. This includes any actions takenand
any recommendations foraction or furtheraction. However, IBAC must not provide any
informationthat is likely to lead to a discloser beingidentified.

IBACdoes not have to provide information to eitherthe discloser or the Chief Executive
Officerif it considersthe disclosure might result in possible adverse outcomes specified in
section 163(4) of the Act.
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15 APPENDIX C—CIVIL AND CRIMINAL PENALTIES UNDER THE PUBLIC
INTERESTS DISCLOSURE ACT 2012
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Offences

Penalties

Detrimental action: Liability of an
individual:

It is an offence fora personto take or
threaten action in reprisal when:

e Anotherpersonhasmade orintendsto
make a public interest disclosure

e The personbelievesanotherperson
has made or intends to make a public
interest disclosure

e Anotherpersonhascooperated or
intends to cooperate with the
investigation of a publicinterest
disclosure

e The personbelievesanotherperson
has cooperated orintends to cooperate
with the investigation of a public
interestdisclosure

Criminal penalty: 240 penalty units or two
yearsimprisonment or both

AND (if personis convicted or found guilty
of an offence) possible order of court for
reinstatement orreemployment of person
subjected to detrimental action.

Civil penalty: Order of Courtfor offenderto
pay appropriate level of damagesto
compensate forinjury, loss or damage.

Detrimental action: Vicarious liability of
theiremployer:
An employer may also be held to be liable

for the detrimental action of their
employee oragent.

Criminal penalty: 240 penalty units or two
yearsimprisonment or both

AND (if personis convicted or found guilty
of an offence) possible order of court for
reinstatement orreemployment of person
subjectedto detrimentalaction.

Civil penalty: Order of Court for offenderto
pay appropriate level of damagesto
compensate forinjury, loss or damage.

Disclosure of content of a publicinterest
disclosure:

A person/body must not disclose content
of a disclosure or information about its
content.

120 penalty units or 12 months
imprisonmentor both (person)

600 penalty units (body corporate)

Disclosure of identity of person making a
publicinterestdisclosure:

A person /body must not disclose
information likely to lead to the

120 penalty units or 12 months
imprisonmentor both (person)

600 penalty units (body corporate)
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Offences

Penalties

identification of a personwho has made a
disclosure.

Making false disclosures or providing false
further information:

A person must not provide information
intendingit be acted on as a publicinterest
disclosure, or furtherinformation that
relatesto a public interest disclosure,
knowingit to be false or misleading.

120 penalty units or 12 months
imprisonmentor both.

Falsely claiming a disclosure is a public
interestdisclosure:

A person must not falsely claim a matteris
the subject of a publicinterest disclosure or
the subject of a disclosure determined to
be a publicinterestdisclosure.

120 penalty units or 12 months
imprisonment or both.
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